International Court of Justice, Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America), Judgement of 27 June 1986

187. The Court must therefore determine, first, the substance of the customary rules relating
to the use of force in international relations, applicable to the dispute submitted to it. [...]

188/190. The Court thus finds that both Parties take the view that the principles as to the use
of force incorporated in the United Nations Charter correspond, in essentials, to those found in
customary international law. The Parties thus both take the view that the fundamental principle
in this area is expressed in the terms employed in Article 2, paragraph 4, of the United Nations
Charter. They therefore accept a treaty-law obligation to refrain in their international relations
from the threat or use of force against the territorial integrity or political independence of any
State, or in any other manner inconsistent with the purposes of the United Nations. [...] The
International Law Commission, in the course of its work on the codification of the law of
treaties, expressed the view that “the law of the Charter concerning the prohibition of the use
of force in itself constitutes a conspicuous example of a rule in international law having the
character of jus cogens [...]“. [...]

191. As regards certain particular aspects of the principle in question, it will be necessary to
distinguish the most grave forms of the use of force (those constituting an armed attack) from
other less grave forms. In determining the legal rule which applies to these latter forms, the
Court can again draw on the formulations contained in the Declaration on Principles of
International Law concerning Friendly Relations and Co-operation among States in accordance
with the Charter of the United Nations (General Assembly resolution 2625 (XXV). As already
observed, the adoption by States of this text affords an indication of their opinio juris as to
customary international law on the question. Alongside certain descriptions which may refer to
aggression, this text includes others which refer only to less grave forms of the use of force. In
particular, according to this resolution:

“Every State has the duty to refrain from the threat or use of force to violate the
existing international boundaries of another State or as a means of solving
international disputes, including territorial disputes and problems concerning
frontiers of States.

States have a duty to refrain from acts of reprisal involving the use of force.

Every State has the duty to refrain from any forcible action which deprives peoples
referred to in the elaboration of the principle of equal rights and self-determination
of that right to self-determination and freedom and independence.

Every State has the duty to refrain from organizing or encouraging the organization
of irregular forces or armed bands, including mercenaries, for incursion into the
territory of another State.

Every State has the duty to refrain from organizing, instigating, assisting or
participating in acts of civil strife or terrorist acts in another State or acquiescing in
organized activities within its territory directed towards the commission of such
acts, when the acts referred to in the present paragraph involve a threat or use of
force.”



[...]

227. The Court will first appraise the facts in the light of the principle of the non-use of force,
examined in paragraphs 187 to 200 above. What is unlawful, in accordance with that principle,
is recourse to either the threat or the use of force against the territorial integrity or political
independence of any State. For the most part, the complaints by Nicaragua are of the actual use
of force against it by the United States. Of the acts which the Court has found imputable to the
Government of the United States, the following are relevant in this respect:

- the laying of mines in Nicaraguan internal or territorial waters in early 1984 (paragraph
80 above);

- certain attacks on Nicaraguan ports, oil installations and a naval base (paragraphs 81
and 86 above).

These activities constitute infringements of the principle of the prohibition of the use of force,
defined earlier, unless they are justified by circumstances which exclude their unlawfulness, a
question now to be examined. The Court has also found (paragraph 92) the existence of military
manoeuvres held by the United States near the Nicaraguan borders; and Nicaragua has made
some suggestion that this constituted a “threat of force”, which is equally forbidden by the
principle of non-use of force. The Court is however not satisfied that the manoeuvres
complained of, in the circumstances in which they were held, constituted on the part of the
United States a breach, as against Nicaragua, of the principle forbidding recourse to the threat
or use of force.

228. Nicaragua has also claimed that the United States has violated Article 2, paragraph 4, of
the Charter, and has used force against Nicaragua in breach of its obligation under customary
international law in as much as it has engaged in “recruiting, training, arming, equipping,
financing, supplying and otherwise encouraging, supporting, aiding, and directing military and
paramilitary actions in and against Nicaragua”. So far as the claim concerns breach of the
Charter, it is excluded from the Court's jurisdiction by the multilateral treaty reservation. As to
the claim that United States activities in relation to the contras constitute a breach of the
customary international law principle of the non-use of force, the Court finds that, subject to
the question whether the action of the United States might be justified as an exercise of the right
of self-defence, the United States has committed a prima facie violation of that principle by its
assistance to the contras in Nicaragua, by “organizing or encouraging the organization of
irregular forces or armed bands. . . for incursion into the territory of another State”, and
“participating in acts of civil strife . . . in another State”, in the terms of General Assembly
resolution 2625 (XXV). According to that resolution, participation of this kind is contrary to
the principle of the prohibition of the use of force when the acts of civil strife referred to
“involve a threat or use of force”. In the view of the Court, while the arming and training of the
contras can certainly be said to involve the threat or use of force against Nicaragua, this is not
necessarily so in respect of all the assistance given by the United States Government. In
particular, the Court considers that the mere supply of funds to the contras, while undoubtedly
an act of intervention in the internal affairs of Nicaragua, as will be explained below, does not
in itself amount to a use of force.



International Court of Justice, Armed Activities on the Territory of the Congo (Democratic
Republic of the Congo v. Uganda), Judgement of 19 December 2005

107. The DRC has contended that Uganda invaded on 2 August 1998, beginning with a major
airborne operation at Kitona in the west of the DRC [Democratic Republic of Congo], then
rapidly capturing or taking towns in the east, and then, continuing to the north-west of the
country. According to the DRC, some of this military action was taken by the UPDF [the
Ugandan army] alone or was taken in conjunction with anti-government rebels and/or with
Rwanda. It submits that Uganda was soon in occupation of a third of the DRC and that its forces
only left in April 2003.

[...]

148. The prohibition against the use of force is a cornerstone of the United Nations Charter.
Article 2, paragraph 4, of the Charter requires that:

“All Members shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any state, or in any
other manner inconsistent with the Purposes of the United Nations.”

Article 51 of the Charter may justify a use of force in self-defence only within the strict confines
there laid down. It does not allow the use of force by a State to protect perceived security
interests beyond these parameters. Other means are available to a concerned State, including,
in particular, recourse to the Security Council. [...]

153. The evidence has shown that the UPDF traversed vast areas of the DRC, violating the
sovereignty of that country. It engaged in military operations in a multitude of locations,
including Bunia, Kisangani, Gbadolite and Ituri, and many others. These were grave violations
of Article 2, paragraph 4, of the Charter. [...]

155. The Court further observes that Uganda [...] decided in early August 1998 to launch an
offensive together with various factions which sought to overthrow the Government of the
DRC. The DRC has in particular claimed that, from September 1998 onwards, Uganda both
created and controlled the MLC rebel group led by Mr. Bemba. [...] The Court has equally
noted Mr. Bemba’s insistence, in November 1999, that, while he was receiving support, it was
he who was in control of the military venture and not Uganda. [...]

163. The Court considers that the obligations arising under the principles of non-use of force
and non-intervention were violated by Uganda even if the objectives of Uganda were not to
overthrow President Kabila, and were directed to securing towns and airports for reason of its
perceived security needs, and in support of the parallel activity of those engaged in civil war.

164. In the case concerning Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), the Court made it clear that the principle of non-
intervention prohibits a State “to intervene, directly or indirectly, with or without armed force,
in support of an internal opposition in another State” (para. 206). The Court notes that in the
present case it has been presented with probative evidence as to military intervention. The Court
further affirms that acts which breach the principle of non-intervention “will also, if they
directly or indirectly involve the use of force, constitute a breach of the principle of non-use of
force in international relations” (para. 209).



165. In relation to the first of the DRC’s final submissions, the Court accordingly concludes
that Uganda has violated the sovereignty and also the territorial integrity of the DRC. Uganda’s
actions equally constituted an interference in the internal affairs of the DRC and in the civil war
there raging. The unlawful military intervention by Uganda was of such a magnitude and
duration that the Court considers it to be a grave violation of the prohibition on the use of force
expressed in Article 2, paragraph 4, of the Charter.

Separate opinion of Judge Simma

2. One deliberate omission characterizing the Judgment will strike any politically alert reader:
it is the way in which the Court has avoided dealing with the explicit request of the DRC to find
that Uganda, by its massive use of force against the Applicant has committed an act of
aggression. [...] After all, Uganda invaded a part of the territory of the DRC of the size of
Germany and kept it under its own control, or that of the various Congolese warlords it
befriended, for several years, helping itself to the immense natural riches of these tormented
regions. In its Judgment the Court cannot but acknowledge of course that by engaging in these
“military activities” Uganda “violated the principle of non-use of force in international relations
and the principle of non-intervention”. The Judgment gets toughest in paragraph 165 of its
reasoning where it states that “[t]he unlawful military intervention by Uganda was of such a
magnitude and duration that the Court considers it to be a grave violation of the prohibition of
the use of force expressed in Article 2, paragraph 4, of the Charter”. So, why not call a spade a
spade? If there ever was a military activity before the Court that deserves to be qualified as an
act of aggression, it is the Ugandan invasion of the DRC. Compared to its scale and impact, the
military adventures the Court had to deal with in earlier cases, as in Corfu Channel, Military
and Paramilitary Activities in and against Nicaragua or Qil Platforms, border on the
insignificant.

3. It is true that the United Nations Security Council, despite adopting a whole series of
resolutions on the situation in the Great Lakes region has never gone as far as expressly
qualifying the Ugandan invasion as an act of aggression, even though it must appear as a
textbook example of the first one of the definitions of “this most serious and dangerous form of
the illegal use of force” laid down in General Assembly resolution 3314 (XXIX). The Council
will have had its own - political - reasons for refraining from such a determination. But the
Court, as the principal judicial organ of the United Nations, does not have to follow that course.
Its very raison d’étre is to arrive at decisions based on law and nothing but the law, keeping the
political context of the cases before it in mind, of course, but not desisting from stating what is
manifest out of regard for such non-legal considerations. This is the division of labour between
the Court and the political organs of the United Nations envisaged by the Charter!

Otazky k rozsudkum:

1. (k prvnimu rozsudku) Jaké ¢iny USA oznacil MSD za poruseni zakazu pouZziti sily a z jakého
divodu?

2. (k druhému rozsudku) Jakym zptsobem posoudil MSD z hlediska mezinarodniho prava ¢iny
Ugandy spachané na uzemi Demokratické republiky Kongo? Co tomuto posouzeni vytknul
soudce Simma ve svém odliSném stanovisku?



