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193. The general rule prohibiting force allows for certain exceptions. In view of the
arguments advanced by the United States to justify the acts of which it is accused by Nicaragua,
the Court must express a view on the content of the right of self-defence, and more particularly
the right of collective self-defence. First, with regard to the existence of this right, it notes that
in the language of Article 51 of the United Nations Charter, the inherent right (or “droit naturel”)
which any State possesses in the event of an armed attack, covers both collective and individual
self-defence. Thus, the Charter itself testifies to the existence of the right of collective self-
defence in customary international law. [...]

194. With regard to the characteristics governing the right of self-defence, since the Parties
consider the existence of this right to be established as a matter of customary international law,
they have concentrated on the conditions governing its use. In view of the circumstances in
which the dispute has arisen, reliance is placed by the Parties only on the right of self-defence
in the case of an armed attack which has already occurred, and the issue of the lawfulness of a
response to the imminent threat of armed attack has not been raised. Accordingly the Court
expresses no view on that issue. The Parties also agree in holding that whether the response to
the attack is lawful depends on observance of the criteria of the necessity and the proportionality
of the measures taken in self-defence. Since the existence of the right of collective self-defence
is established in customary international law, the Court must define the specific conditions
which may have to be met for its exercise, in addition to the conditions of necessity and
proportionality to which the Parties have referred.

195. In the case of individual self-defence, the exercise of this right is subject to the State
concerned having been the victim of an armed attack. Reliance on collective self-defence of
course does not remove the need for this. There appears now to be general agreement on the
nature of the acts which can be treated as constituting armed attacks. In particular, it may be
considered to be agreed that an armed attack must be understood as including not merely action
by regular armed forces across an international border, but also “the sending by or on behalf of
a State of armed bands, groups, irregulars or mercenaries, which carry out acts of armed force
against another State of such gravity as to amount to” (inter alia) an actual armed attack
conducted by regular forces, “or its substantial involvement therein”. This description,
contained in Article 3, paragraph (g), of the Definition of Aggression annexed to General
Assembly resolution 3314 (XXIX), may be taken to reflect customary international law. The
Court sees no reason to deny that, in customary law, the prohibition of armed attacks may apply
to the sending by a State of armed bands to the territory of another State, if such an operation,
because of its scale and effects, would have been classified as an armed attack rather than as a
mere frontier incident had it been carried out by regular armed forces. But the Court does not
believe that the concept of “armed attack™ includes not only acts by armed bands where such
acts occur on a significant scale but also assistance to rebels in the form of the provision of
weapons or logistical or other support. Such assistance may be regarded as a threat or use of
force, or amount to intervention in the internal or external affairs of other States. It is also clear
that it is the State which is the victim of an armed attack which must form and declare the view
that it has been so attacked. There is no rule in customary international law permitting another
State to exercise the right of collective self-defence on the basis of its own assessment of the
situation. Where collective self-defence is invoked, it is to be expected that the State for whose
benefit this right is used will have declared itself to be the victim of an armed attack.



[...]

229. The Court must thus consider whether, as the Respondent claims, the acts in question of
the United States are justified by the exercise of its right of collective self-defence against an
armed attack. The Court must therefore establish whether the circumstances required for the
exercise of this right of self-defence are present and, if so, whether the steps taken by the United
States actually correspond to the requirements of international law. For the Court to conclude
that the United States was lawfully exercising its right of collective self-defence, it must first
find that Nicaragua engaged in an armed attack against El Salvador, Honduras or Costa Rica.

230. As regards El Salvador, the Court has found [...] that between July 1979 and the early
months of 1981, an intermittent flow of arms was routed via the territory of Nicaragua to the
armed opposition in that country. The Court was not however satisfied that assistance has
reached the Salvadorian armed opposition, on a scale of any significance, since the early months
of 1981, or that the Government of Nicaragua was responsible for any flow of arms at either
period. Even assuming that the supply of arms to the opposition in El Salvador could be treated
as imputable to the Government of Nicaragua, to justify invocation of the right of collective
self-defence in customary international law, it would have to be equated with an armed attack
by Nicaragua on El Salvador. As stated above, the Court is unable to consider that, in customary
international law, the provision of arms to the opposition in another State constitutes an armed
attack on that State. Even at a time when the arms flow was at its peak, and again assuming the
participation of the Nicaraguan Government, that would not constitute such armed attack. [...]

237. Since the Court has found that the condition sine qua non required for the exercise of the
right of collective self-defence by the United States [namely the existence of an “armed attack™]
is not fulfilled in this case, the appraisal of the United States activities in relation to the criteria
of necessity and proportionality takes on a different significance. As a result of this conclusion
of the Court, even if the United States activities in question had been carried on in strict
compliance with the canons of necessity and proportionality, they would not thereby become
lawful. If however they were not, this may constitute an additional ground of wrongfulness. On
the question of necessity, the Court observes that the United States measures taken in December
1981 [...] cannot be said to correspond to a “necessity” justifying the United States action
against Nicaragua on the basis of assistance given by Nicaragua to the armed opposition in El

Salvador. First, these measures were only taken, and began to produce their effects, several
months after the major offensive of the armed opposition against the Government of El Salvador
had been completely repulsed (January 1981), and the actions of the opposition considerably
reduced in consequence. Thus it was possible to eliminate the main danger to the Salvadorian
Government without the United States embarking on activities in and against Nicaragua.
Accordingly, it cannot be held that these activities were undertaken in the light of necessity.
Whether or not the assistance to the contras might meet the criterion of proportionality, the
Court cannot regard the United States activities, [such as] those relating to the mining of the
Nicaraguan ports and the attacks on ports, oil installations, etc., as satisfying that criterion.
Whatever uncertainty may exist as to the exact scale of the aid received by the Salvadorian
armed opposition from Nicaragua, it is clear that these latter United States activities in question
could not have been proportionate to that aid. Finally on this point, the Court must also observe
that the reaction of the United States in the context of what it regarded as self-defence was
continued long after the period in which any presumed armed attack by Nicaragua could
reasonably be contemplated.
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141. In the light of this assessment of all the relevant evidence, the Court is now in a position
to determine whether the use of force by Uganda within the territory of the DRC could be
characterized as self-defence. [...]

143. The Court recalls that Uganda has insisted in this case that operation “Safe Haven” was
not a use of force against an anticipated attack. As was the case also in the Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) case,
“reliance is placed by the Parties only on the right of self-defence in the case of an armed attack
which has already occurred, and the issue of the lawfulness of a response to the imminent threat
of armed attack has not been raised” (para. 194). The Court there found that “[a]ccordingly [it]
expresses no view on that issue”. So it is in the present case. [...]

144.[...] Uganda nonetheless insisted to the Court that after 11 September 1998 the UPDF [i.e.
the Ugandan army] was acting in self-defence in response to attacks that had occurred. The
Court has already found that the military operations of August in Beni, Bunia and Watsa, and
of 1 September at Kisangani, cannot be classified as coming within the consent of the DRC,
and their legality, too, must stand or fall by reference to self-defence as stated in Article 51 of
the Charter.

145. The Court would first observe that in August and early September 1998 Uganda did not
report to the Security Council events that it had regarded as requiring it to act in self-defence.

146. 1t is further to be noted that, while Uganda claimed to have acted in self-defence, it did not
ever claim that it had been subjected to an armed attack by the armed forces of the DRC. The
“armed attacks” to which reference was made came rather from the ADF [i.e. from a rebel
group operating against Uganda from the Congolese territory]. The Court has found above that
there is no satisfactory proof of the involvement in these attacks, direct or indirect, of the
Government of the DRC. The attacks did not emanate from armed bands or irregulars sent by
the DRC or on behalf of the DRC, within the sense of Article 3 (g) of General Assembly
resolution 3314 (XXIX) on the definition of aggression, adopted on 14 December 1974. The
Court is of the view that, on the evidence before it, even if this series of deplorable attacks could
be regarded as cumulative in character, they still remained non-attributable to the DRC.

147. For all these reasons, the Court finds that the legal and factual circumstances for the
exercise of a right of self-defence by Uganda against the DRC were not present. Accordingly,
the Court has no need to respond to the contentions of the Parties as to whether and under what
conditions contemporary international law provides for a right of self-defence against large-
scale attacks by irregular forces. Equally, since the preconditions for the exercise of self-
defence do not exist in the circumstances of the present case, the Court has no need to enquire
whether such an entitlement to self-defence was in fact exercised in circumstances of necessity
and in a manner that was proportionate. The Court cannot fail to observe, however, that the
taking of airports and towns many hundreds of kilometres from Uganda’s border would not
seem proportionate to the series of transborder attacks it claimed had given rise to the right of
self-defence, nor to be necessary to that end.
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7. What thus remains unanswered by the Court is the question whether, even if not attributable
to the DRC, such activities could have been repelled by Uganda through engaging these groups
also on Congolese territory, if necessary, provided that the rebel attacks were of a scale
sufficient to reach the threshold of an “armed attack” within the meaning of Article 51 of the
United Nations Charter. [...]

10. The most recent — and most pertinent — statement in this context is to be found in the
(extremely succinct) discussion by the Court in its Wall Opinion of the Israeli argument that the
separation barrier under construction was a measure wholly consistent with the right of States
to self-defence enshrined in Article 51 of the Charter (Legal Consequences of the Construction
of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 2004, para. 138). To this
argument the Court replied that Article 51 recognizes the existence of an inherent right of self-
defence in the case of an armed attack by one State against another. Since Israel did not claim
that the attacks against it were imputable to a foreign State, however, Article 51 of the Charter
had no relevance in the case of the wall (para. 139).

11. Such a restrictive reading of Article 51 might well have reflected the state, or rather the
prevailing interpretation, of the international law on self-defence for a long time. However, in
the light of more recent developments not only in State practice but also with regard to
accompanying opinio juris, it ought urgently to be reconsidered, also by the Court. As is well
known, these developments were triggered by the terrorist attacks of September 11, in the wake
of which claims that Article 51 also covers defensive measures against terrorist groups have
been received far more favourably by the international community than other extensive re-
readings of the relevant Charter provisions, particularly the “Bush doctrine” justifying the pre-
emptive use of force. Security Council resolutions 1368 (2001) and 1373 (2001) cannot but be
read as affirmations of the view that large-scale attacks by non-State actors can qualify as
“armed attacks” within the meaning of Article 51. [...]

13. [T[he lawfulness of the conduct of the attacked State in the face of such an armed attack by
a non-State group must be put to the same test as that applied in the case of a claim of self-
defence against a State, namely, does the scale of the armed action by the irregulars amount to
an armed attack and, if so, is the defensive action by the attacked State in conformity with the
requirements of necessity and proportionality?

Otazky Kk rozsudkum:

1. Prectéte si oba rozsudky a uved'te, (a) jaké pozadavky musi byt podle mezinarodniho prava
splnény pro vykon sebeobrany a (b) v jakych ohledech byly/nebyly tyto pozadavky
v projednavanych piipadech splnény.

2. Prectéte si stanovisko soudce Simmy a zkuste kratce uvést, zda a pro¢ lze/nelze nahlizet na
pouziti ozbrojené sily Izraelem proti Hamasu po 7. fijnu 2023 za vykon prava na sebeobranu.



