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185. The question therefore arises whether under international criminal law the Appellant can
be held criminally responsible for the killing of the five men from Jaskic¢i even though there is
no evidence that he personally killed any of them. The two central issues are:

(1) whether the acts of one person can give rise to the criminal culpability of another where both
participate in the execution of a common criminal plan; and

(i1) what degree of mens rea is required in such a case.

186. The basic assumption must be that in international law as much as in national systems, the
foundation of criminal responsibility is the principle of personal culpability: nobody may be
held criminally responsible for acts or transactions in which he has not personally engaged or
in some other way participated (nulla poena sine culpa). [...] In international criminal law the
principle is laid down, inter alia, in Article7(1) of the Statute of the International Tribunal
which states that:

A person who planned, instigated, ordered, committed or otherwise aided and
abetted in the planning, preparation or execution of a crime referred to in Articles
2 to 5 of the present Statute, shall be individually responsible for the crime.

[...] Article 7(1) also sets out the parameters of personal criminal responsibility under the
Statute. Any act falling under one of the five categories contained in the provision may entail
the criminal responsibility of the perpetrator or whoever has participated in the crime in one of
the ways specified in the same provision of the Statute.

187. Bearing in mind the preceding general propositions, it must be ascertained whether
criminal responsibility for participating in a common criminal purpose falls within the ambit of
Article 7(1) of the Statute.

188. This provision covers first and foremost the physical perpetration of a crime by the
offender himself, or the culpable omission of an act that was mandated by a rule of criminal
law. However, the commission of one of the crimes envisaged in Articles 2, 3, 4 or 5 of the
Statute might also occur through participation in the realisation of a common design or purpose.

[.]

220. [T]he Appeals Chamber holds the view that the notion of common design as a form of
accomplice liability is firmly established in customary international law and in addition is
upheld, albeit implicitly, in the Statute of the International Tribunal. As for the objective and
subjective elements of the crime, the case law shows that the notion has been applied to three
distinct categories of cases. First, in cases of co-perpetration, where all participants in the
common design possess the same criminal intent to commit a crime (and one or more of them
actually perpetrate the crime, with intent). Secondly, in the so-called “concentration camp”
cases, where the requisite mens rea comprises knowledge of the nature of the system of ill-
treatment and intent to further the common design of ill-treatment. Such intent may be proved
either directly or as a matter of inference from the nature of the accused’s authority within the



camp or organisational hierarchy. With regard to the third category of cases, it is appropriate to
apply the notion of “common purpose” only where the following requirements concerning mens
rea are fulfilled: (i) the intention to take part in a joint criminal enterprise and to further —
individually and jointly — the criminal purposes of that enterprise; and (ii) the foreseeability of
the possible commission by other members of the group of offences that do not constitute the
object of the common criminal purpose. Hence, the participants must have had in mind the
intent, for instance, to ill-treat prisoners of war (even if such a plan arose extemporaneously)
and one or some members of the group must have actually killed them. In order for
responsibility for the deaths to be imputable to the others, however, everyone in the group must
have been able to predict this result. It should be noted that more than negligence is required.
What is required is a state of mind in which a person, although he did not intend to bring about
a certain result, was aware that the actions of the group were most likely to lead to that result
but nevertheless willingly took that risk. In other words, the so-called dolus eventualis is
required (also called “advertent recklessness” in some national legal systems).

[.]

227. In sum, the objective elements (actus reus) of this mode of participation in one of the
crimes provided for in the Statute (with regard to each of the three categories of cases) are as
follows:

1. A plurality of persons. They need not be organised in a military, political or
administrative structure, as is clearly shown by the Essen Lynching and the Kurt Goebell cases.

il. The existence of a common plan, design or purpose which amounts to or involves the
commission of a crime provided for in the Statute. There is no necessity for this plan, design or
purpose to have been previously arranged or formulated. The common plan or purpose may
materialise extemporaneously and be inferred from the fact that a plurality of persons acts in
unison to put into effect a joint criminal enterprise.

iil. Participation of the accused in the common design involving the perpetration of one of
the crimes provided for in the Statute. This participation need not involve commission of a
specific crime under one of those provisions (for example, murder, extermination, torture, rape,
etc.), but may take the form of assistance in, or contribution to, the execution of the common
plan or purpose.

228. By contrast, the mens rea element differs according to the category of common design
under consideration. With regard to the first category, what is required is the intent to perpetrate
a certain crime (this being the shared intent on the part of all co-perpetrators). With regard to
the second category (which, as noted above, is really a variant of the first), personal knowledge
of the system of ill-treatment is required (whether proved by express testimony or a matter of
reasonable inference from the accused’s position of authority), as well as the intent to further
this common concerted system of ill-treatment. With regard to the third category, what is
required is the intention to participate in and further the criminal activity or the criminal purpose
of a group and to contribute to the joint criminal enterprise or in any event to the commission
of a crime by the group. In addition, responsibility for a crime other than the one agreed upon
in the common plan arises only if, under the circumstances of the case, (i) it was foreseeable
that such a crime might be perpetrated by one or other members of the group and (ii) the accused
willingly took that risk.



229. In light of the preceding propositions it is now appropriate to distinguish between acting
in pursuance of a common purpose or design to commit a crime, and aiding and abetting.

(1) The aider and abettor is always an accessory to a crime perpetrated by another person, the
principal.

(i1) In the case of aiding and abetting no proof is required of the existence of a common
concerted plan, let alone of the pre-existence of such a plan. No plan or agreement is required:
indeed, the principal may not even know about the accomplice’s contribution.

(ii1) The aider and abettor carries out acts specifically directed to assist, encourage or lend moral
support to the perpetration of a certain specific crime (murder, extermination, rape, torture,
wanton destruction of civilian property, etc.), and this support has a substantial effect upon the
perpetration of the crime. By contrast, in the case of acting in pursuance of a common purpose
or design, it is sufficient for the participant to perform acts that in some way are directed to the
furthering of the common plan or purpose.

(iv) In the case of aiding and abetting, the requisite mental element is knowledge that the acts
performed by the aider and abettor assist the commission of a specific crime by the principal.
By contrast, in the case of common purpose or design more is required (i.e., either intent to
perpetrate the crime or intent to pursue the common criminal design plus foresight that those
crimes outside the criminal common purpose were likely to be committed), as stated above.

Otazky k textu:

1. Pokuste se vlastnimi slovy charakterizovat podstatu trestni odpovédnosti spocivajici ve
formé spoleéného zlo€inného podniku (Joint Criminal Enterprise). Pokuste se také
vystihnout, v ¢em se JCE lisi od jinych forem odpovédnosti.

2. Zaméite se na odst. 220, kde jsou uvedeny tFi kategorie situaci, které napliuji znaky
JCE. Pokuste se ke kazdé kategorii uvést vlastni priklad (muZete samozi‘ejmé vychazet
z rozsudki, kterymi jsme se béhem semestru zabyvali).



